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Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

General Hospital Supply Corporation has applied to
regi ster the mark SUPER ABSORBENT for goods identified, as
anended, as "plastic lining, separating and dividing

materials for use during sterilization of nedical and
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1 Applicant has disclained exclusive

surgical inplenents.”
rights to the word ABSORBENT. Registration has been
refused pursuant to Section 2(e)(1l) of the Trademark Act,
15 U.S.C. 81052(e)(1), on the ground that applicant's mark
is merely descriptive of the goods. It is essentially the
Exam ning Attorney's position that SUPER ABSORBENT i s
nmerely descriptive of applicant's plastic nmaterials because
the mark i medi ately conveys to consuners that the goods
are highly absorbent. Traversing the refusal of
registration applicant in the alternative has asserted that
its mark has acquired distinctiveness, and has sought

regi stration pursuant to Section 2(f) of the Act. This

cl ai m has been rejected by the Exam ning Attorney. Wen
the refusal to register was nade final, applicant filed the

subj ect appeal .

The appeal has been fully briefed.? Applicant did not

! Application Serial No. 76210800, filed February 15, 2001, and
asserting first use and first use in comrerce as of April 2000.

2 (On Septenber 9, 2003, one day before filing its reply brief,
applicant requested that its application be anended to change its
mark from SUPER ABSORBENT to SUPER ABSORBENT STEAM N-LENE. The
Board previously issued an action refusing to remand the
application for consideration of this anmendnent because the
request was filed at too |ate a stage of the proceeding.
Accordingly, we consider only the registrability of SUPER
ABSORBENT. However, we note that even applicant has acknow edged
t hat SUPER ABSORBENT STEAM N-LENE is a different mark from SUPER
ABSORBENT. (" Applicant has used both marks in the sales of the
goods...." reply brief, p. 1). See Trademark Rule 2.72(a)(2)
(the drawing of the mark nmay be anended only if the proposed
anmendnment does not materially alter the mark.)
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request an oral hearing.

A mark is nerely descriptive if it inmediately conveys
know edge of the ingredients, qualities, or characteristics
of the goods with which it is used. In re Gyulay, 820 F.2d
1216, 3 USPQRd 1009 (Fed. GCr. 1987). It does not have to
descri be every one of these. It is sufficient if it
describes a single, significant quality, feature, function,
etc. In re Venture Lending Associ ates, 226 USPQ 285 (TTAB
1985). Moreover, the question is not decided in a vacuum
but in relation to the goods on which, or the services in
connection with which, it is used. Id.

Appl i cant has expl ai ned that:

...inplenents to be sterilized, such as
surgi cal basins, are stacked with
Applicant's "SUPER ABSORBENT" plastic
dividing material inserted between each
basin and then the entire stack is
wrapped in a water repellant paper
material. This fornms a "pack"” whereby
the basins are separated from each
other within the pack by Applicant's
plastic dividing material. The pack is
then placed, e.g., into a steam
sterilizer where it is subjected to
steamand then is treated with heated
air in order to dry it. Inportantly,
by separating the inplenents with
Applicant's SUPER ABSORBENT pl astic
dividing material, steam and heated air
may adequately reach all surfaces for
proper sterilization and drying. Also,
while Applicant's plastic dividing

mat eri al absorbs noisture, it nust also
effectively dry during the heating
cycle to prevent contam nation such as
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the gromh of bacteria that arises with
packs that are not conpletely dried.

Response fil ed Decenber 26, 2001.

There is no question that one of the characteristics
of applicant's goods is that they are absorbent, and that
this absorbency feature is used during the sterilization
process in which the product is used. Applicant has even
acknow edged that "the mark ' SUPER ABSORBENT' ... refers to
a characteristic of the product, i.e. its absorbency,™
al t hough applicant then goes on to say that the mark does
not refer "to the name of the goods, which is described
above as plastic lining, separating and dividing nmaterials
used during sterilization.™ Brief, p. 6. It is
applicant's position that marks containing the word SUPER
are nerely descriptive only if SUPER is conbined with a
word or words conprising the name of the goods w th which
it is used. "Applicant further respectfully submts that
where the term "SUPER is used in conmbination with a
characteristic or quality of a product, rather than the
nane of the product, the entire mark is held to be
suggestive rather than descriptive." Brief, p. 5.

Applicant apparently bases its position on | anguage in
In re Cccidental Petroleum Corp., 167 USPQ 128 (TTAB 1970),

a four-paragraph decision (the first two paragraphs sinply
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indicating the mark and goods in the application, and the
ground for refusal) in which the Exam ning Attorney relied
solely on dictionary definitions to prove the
descriptiveness of SUPER I RON for a soil supplenment. The
Board's entire anal ysis was:

The difficulty with the above

approach, however, is that it takes

sonme roundabout reasoning to nmake a

determ nation of what the mark actually

describes. In our opinion, "SUPER

| RON' nerely suggests that the product

contains a |larger anmount of iron than

nost soil supplenments or that this

iron, again an ingredient, is superior

in quality to iron found in other soi

suppl ements. This, in our opinion, is

di stingui shable fromthe situation

where the superlative term"super" is

conbi ned with the nane of an

applicant's goods.
In other words, the Board found that a two-step process was
required to determ ne the nature of the applicant's goods,
and as a result the mark was suggesti ve.

Applicant has not discussed this point in the

anal ysi s, but has focused on the |ast sentence which
di stingui shes the situation where the term SUPER i s
conbined with the name of the goods, and has assuned from
this statenent a rule as to when a SUPER mark wi |l be found

to be nerely descriptive, and when it will be found to be

di stinctive.
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Al t hough in many cases marks which consi st of SUPER
and the nane of the goods have been found to be nerely
descriptive, that does not nean that the converse is true,
i.e., that marks which conbine SUPER and a characteristic
of the goods are not nerely descriptive. On the contrary,
there are several decisions which have found such marks to
be nerely descriptive. See, for exanple, Quaker State Q|
Refining Corp. v. Quaker G| Corp., 453 F.2d 1296, 172 USPQ
361 (CCPA 1972) (SUPER BLEND hel d nerely descriptive of
notor oils); In re Consolidated G gar Co., 35 USPQ2d 1290
(TTAB 1995) (SUPER BUY found | audatory and hence nerely
descriptive of cigars, pipe tobacco, chew ng tobacco and
snuff); In re General Tire & Rubber Co., 194 USPQ 491 (TTAB
1977) (SUPER STEEL RADI AL nerely descriptive of tires).

Appl i cant has al so argued that, because its plastic
material nust be dry at the end of the sterilization
process, the fact that it is absorbent is not a significant
characteristic of the goods. W are not persuaded by this
argunent. As noted above, it is not necessary, in order to
find a mark to be nerely descriptive, that it describe each
characteristic of the goods. 1In this case, applicant has
acknow edged that its goods function to absorb noisture

during the sterilization process.
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The Exam ning Attorney has submtted excerpts taken
from various websites which use the term "super absorbent”
to describe goods ranging fromincontinent pads to litter
pan liners to noss plant basket |iners:

Dignity Plus Super Absorbent Liners
Www. aar pphar macy. com

[listed under "Cage & Pan Liners"]
Techboard Utra

An i nproved, super-absorbent cage board
for | ess frequent changi ngs

WWw. ssponl i ne. com

Dur o- Med Super - Absor bent Di sposabl e

Li ners

Desi gned with 500cc capacity to reduce
urine odor and skin irritation

Can be used with reusabl e i ncontinent
pant or regul ar underwear

www. cl orders. com

The freshly picked noss is dried and
conpressed for ease of use. Add water

and the noss will literally expand
before your eyes, like magic, into a
super absorbent basket liner. 1In fact

Just Moss liners are the only basket
| iners that absorb so nuch water and
retain that water, hel ping maintain
your plants in top condition.

WWW. | ust noSs. net

These references, along with the dictionary
definitions of "super" ("especially, extrenmely: a super

accurate mssile; was super careful"),?® denonstrate that

3 W grant the Examining Attorney's request that we take
judicial notice of this definition fromthe Anerican Heritage
Dictionary of the English Language, 4'" ed. The Board may take
judicial notice of dictionary definitions. University of Notre
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"super absorbent" is a recogni zed phrase to indicate a
product that has a high degree of absorbency. Although in
ot her contexts "super” nmay have a connotation of "puffery,"”
a vague, desirable characteristic or quality, this is not
the case when it is used as part of the phrase "super
absorbent.” See In re Consolidated G gar Co., supra (the

evi dence denonstrates that the expression "SUPER BUY" "has
been wi dely adopted in conmon | anguage as referring to
bar gai ns of exceptional note).

Applicant attenpts to distinguish the usages of "super
absorbent” in the website evidence by asserting that those
products are designed to absorb as nmuch fluid as possible
and then be disposed of, while applicant's |liners do not
retain the fluid they absorb, but instead are dry at the
end of the sterilization process. It is not clear to us
that all of the products referenced in the Internet
evi dence act as applicant contends. See, for exanple, the
noss plant liners. In any event, this is a distinction
without a difference. It is the absorbency of the product
to which "super absorbent™ refers, not whether the product

is disposable after fluid is absorbed. Consuners,

i ncl udi ng consuners of nedical products such as

Dane du Lac v. J. C. Gournet Food Inports Co., Inc., 213 USPQ 594
(TTAB 1982), aff’'d, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983).
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applicant's, wll understand, upon view ng applicant's mark
in connection with its goods, that SUPER ABSORBENT
describes a characteristic of the product, nanely, that
during the point in the sterilization process that the
goods absorb fluid, they do this extrenely well, i.e., they
are SUPER ABSORBANT.

In view of the foregoing, we find that applicant's
mark is nmerely descriptive of its goods.

Applicant has al so asserted that, if its mark is found
to be nerely descriptive, it has acquired distinctiveness.
In support of this claim applicant has submtted two
declarations by Phillip Davis, its president. M. Davis
has asserted that as of Decenber 13, 2000, applicant spent
approxi mately $17,500 in advertising and pronmpting its
goods under the mark SUPER ABSORBENT. A close |ook at the
breakdown of these expenditures shows that much of it (over
$14, 000) was spent to nmount a booth at a trade show in
August 2001, including $954 on an "upgrade" for the booth
and $784 for booth furnishings (e.g., a carpet, counter
drapi ngs, a side chair and a bar stool). $4,100 was spent
to procure a graphic nural for the booth, although it is
not clear how or whether the mark appeared on the nural.
Brochures bearing the mark SUPER ABSORBENT were distri buted

at the booth; an invoice shows that $3, 150 was spent to
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produce 3,000 brochures. |In the second quarter of 2001
sal es of SUPER ABSORBENT products ampunted to $98, 595, and
from March 1, 2002 through May 31, 2002, sales were
$86, 742.% Applicant has also subnitted form statements from
four of applicant's custoners (hospitals) and two of its
manuf acturers' representatives.
The custoner statenents consist of the follow ng

par agr aph:

| have been a custoner of General

Hospital Supply Corporation for

years and have purchased fromthem such

products as Trayliners and Basin

Di viders for steam and gas

sterilization which bore the tradenmark

"SUPER ABSORBENT" and | have come to

| ook upon this trademark as a synbol

identifying the products of Ceneral

Hospital Supply Corp. only, and not for

any other conpany in this field.
In each form the declarant stated that the party was a
custoner for three years, and the fornms were signed between
August 28, 2001 and Cctober 3, 2001. Interestingly,
applicant does not claimuse of its mark prior to Apri
2000, so although the parties had been custoners of

applicant for three years at the tinme the statenents were

si gned, they woul d have been purchasi ng t he SUPER ABSORBENT

“ Inits reply brief applicant has provided gross sales figures
for 2001, 2002 and the first half of 2003. This evidence was not
properly made of record, and has not been considered. See
Trademark Rule 2.142(d).

10
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products for only 16-17 nonths. The sales nade to three of
t hese custoners between March 1, 2002 and May 31, 2002 were
in the anounts of $7,780 to one customer, $3,164 to another
and $252 to a third.
The manufacturers representatives' statenents include

the foll owing two paragraphs:®

It is ny understanding that the mark

SUPER ABSORBENT has acquired in the

trade the neani ng of Trayliners and

Basin Dividers for steam and gas

sterilization products produced only by

General Hospital Supply Corporation.

Many of my custoners ask for Trayliners

and Basin Dividers for steam and gas

sterilization products by the mark

SUPER ABSORBENT and expect that al

products nmarked wi th the SUPER

ABSORBENT nmark will conme fromthe sanme

source and are of equal quality with

all other products fromthat source.
Both of these statenents were signed at the end of August
2001, so at that tine the representatives could not have
been sel ling SUPER ABSORBENT products for nore than 16

nont hs.
The burden is on applicant to denonstrate acquired
di stinctiveness. Yamaha International Corp. v. Hoshino

Gakki Co. Ltd., 840 F.2d 1572, 6 USPQR2d 101 (Fed. Cir

® The statements also say that the signer understands the mark
SUPER ABSORBENT on the products to indicate products produced by
CGeneral Hospital Supply Corporation. However, since the
declarant is a representative of applicant, that would not be
surpri sing.

11
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1988). W find the evidence submtted by applicant to be
i nadequate. Applicant has used its mark for a relatively
short period of time, not even the five years of
substantially exclusive and continuous use in commerce
whi ch may constitute prinma facie evidence of
distinctiveness. Its evidence of advertising and pronotion
is extrenely limted, being confined to an exhibit at a
single trade show and the production of 3,000 brochures.
Nor do we find the formstatenents by only four custoners
and two manufacturers representatives to be persuasive.
G ven the wi despread use of the term "super absorbent” to
describe materials which are very absorbent, the evidence
submtted by applicant is sinply inadequate to denonstrate
t hat SUPER ABSORBENT has acquired distinctiveness as a
trademark for applicant's identified goods.

Decision: The refusal to regi ster SUPER ABSORBENT on

the ground that the mark is nerely descriptive is affirned.

12



